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2106.3 Determination if Waiver isddesary.--Fully evaluate the circumstances under which such
waivers are needed or are not needed. Ifel@mple, a State wants to prevent beneficiary
overutilization,the exception to freedom of choice under §1915(a) of therfsst be abetter
alternative than a waiver under 81915(b)(4).

2107. DOCUMENTATION REQUIREDWHEN SUBMITTING REQUESTS-OR WAIVER
UNDER SECTION 1915(b)

2107.1 Requirements of Law armkgulations-The law authorizeshe Secretary tovaive
requirements of 81902 to implement specific programs to the extent he or or she finds it to be cost
effective and efficient and not inconsistent with the purposes of title(&iphasis supplied). In

order for the Secretary to determine that this requirement is met, regulations at 42 CFR 431.55(b)
require the State in applying for a waiver to document and maintain data regarding cost effectiveness
of the project, effect orecipients regardingccess to care and quality of services, and projected
impact of the program.

HCFA's approach in granting waivers has been to allow you maximum flexibility in planning your
waiver packages. However, you must submit documentatian is sufficient to support a
conclusion that all pertinent statutory and regulatory requirements are met. (See §2108.)

HCFA evaluates waiver requests on a project-by-project basis, bearing in mind special circumstances
that may apply in eactteie. Rather than setting rigid standards, HCFA requires you to explain and
demonstrate why the proposal will be cost effective, as well as the effect of the project on recipient
aglcl:ess to f;;are arphiality of services, and the projected impact of the program. Mere assurances
will not suffice.

2107.2 Waiver Category Specify in the waiver proposal under which of the four categories (as
specified in §2105you are requesting the waiver and explain why the waiver is being sought under
the specified category or categories. A waiver proposal may requirethaoreone statutor
authorization. For example, a case management system which shares cost savings from the waiver
with the recipients should be requested under 881915(b)(1) and 1915(b)(3).

2107.3 Statutory Provisions Waived he waiver proposal must specify the provisions of 81902

of the Act for which you are seeking waiver and explain why you believe these provisions require
waiver.
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2107.4 Description of ProjeetWaiver projects entail a modification of your existing Medicaid
program in order to achieve the objective of one or more of the statutory waiver categories (e.g., a
primary carecase-management system or restricting recipients to cost effective and efficient
providers). In order to fully evaluate a waiver project, fully describe and explain the waiver project
and how the State's existing program is to be modified.
The general project description must deal with the following fully and completely:

o0 Specific categories under 81915(b) that are being requested,;

o0 Statutory provisions waived,;

0 Purpose of the waiver;

0 Services to be provided,;

o0 Types and number of participating providers;

o Qualification requirements for providers and how providers are selected,;

0 Methods of payment (full capitation, partial capitation), and general description of
how payment rates were set and determined;

_ o Types of reimbursement arrangements or insuring mechanisms being used such as,
a risk or nonrisk contract;

o Categories of eligible recipients included in the waiver;
o Nature of participation, e.g., whether voluntary or mandatory;

o Numbers of recipients by category expected to participate, or projections by category
of enrollment months;

0 Areas of the States in which the program is implemented;

~ 0 Projectadministration costs and activitiescluding start-up andngoingcosts of
administrative requirements and procedures;
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o Impact on ongoing Medicaid program administration;
0 Means of protecting recipient rights, such as grievance procedures, appeal rights, etc;

o Copies of, or a description of, any contracts for the provision of services under the
waiver which must meet the requirements of 42 CFR 434, and an explanation of how the contract
relates to the range of services and reimbursement mechanisms proposed in the waiver request ( a
contract in excess of $100,000, which is also subject to the Federal reguirements in 81903(m)(2)(A)
of the Act, must be prior approved by the RO. The RO can help you determine if this is the case.);

o Qualification requirements for any contractors;
o Other factors and requirements unique to the State's waiver proposal,

_ o Documentation on methods to ensure that there will be no restriction of emergency
services; and

o Procedures for monitoring costs, utilization, access and quality under the waiver.

2107.5 Documentation Requirements Applicable to Specific Waiver Categdsmsthe general
requirements in 82107.4 in describing your waiver proposals, regardléss sgecific waiver
category being proposed. However, you must provide some additional information , depending on
the specific waiver category proposeebllowing is a listing othe 81915(b)provisionsand the
additional information which must be included for each provision:

A. Section 1915(b)(1)-Primargare Case-ManagemeBlystems(PCCM) or Specialty
Physician Services Arrangements (SP.SA&pecify who serves as the case manager and provide a
complete description of the case manager's qualifications and responsibilities. Since access cannot
be restricted to emergency services, indicate how you agmithis requirement is to be met.
Additionally, since an individual's freedom of choice of family planning provider and services cannot
be restricted, provide a description of how this aspect of freedom of choice is to be guaranteed.

B. Section 1915(bR 2)--Locality as a Central Brokétrovide identification of which entity
will be acting as central broker; complete information on the responsibilities and qualifications of
the entity acting as central broker; and complete information about the types and nature of assistance
to be offered recipients on how to choose among competing health care plans.
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C. Section 1915(b)(3)--Sharing of Cost Savirg®u must provide:

o Afull description of the services to be delivered in a more cost effective manner, how
tr;ey are to be delivered, and how that varies from the services normally delivered under the State
plan;

o The amount of savings to be achieved and how they are achieved; and

0 The methods by whictinesesavingsare to be sharedith recipients (e.g. increased
services, elimination ofopayment or servicemitations) and the costs of those services. The
calculations should take into account the documentation principles and concepts set forth in §2108.

D. Section 1915(b)(4)--Restriction of Recipients to Specific Provid¥i@ must provide:

0 The standards providers must meet regarding reimbursement, utilization and quality,
and whether and how they differ if at all, from those in the State plan;

0 Documentation to show how these standards are consistent with access, quality, and
efficient and economiprovision of services. Standards mustld@sed on writterpolicies,
procedures, and criteria that conform to acceptable medical practice and professional standards;

o0 A description of the type amtimber of providers to whom recipienégse to be
restricted, how the providers are selected, and the selection criteria;

0 A description of how you assuthat providersare selected basegblely on
demonstrated effectiveness and efficiencpnoviding servicesind not on any other standard or
criterion which discriminates among classes of providers;

~ 0 Adescription of how you restrict recipients to obtaining services only from qualified
providers or practitioners that undertake to provide the covered care or medical services needed;

o Adescription of how the restrictions are not applied in emergency circumstances; and
~0 A description of how recipients residing at a long term care facility are not subject
to a restriction of freedom of choice based on this waiver authority unless you arrange for reasonable
and adequate recipient transfers.
2107.6 Types of Capitation Contraet.projects involve capitation arrangements or contracts,

the proposal must indicate which one(s) of the three major types of capitation contracts in 42 CFR
Part 434 will be used in the waiver project, and assure HCFA that
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these contracts are aonformance with the appropriate regulations. The discussion below of the
three types of capitation contracts is meant to highlight their differences and should be used along
with the formal definitions in Part 434.

Specify which of the following contract arrangements apply:

A. Health Maintenance Organization(HMOANn HMO is an entity which has a risk contract
to provide comprehensive services directly, in exchan%e for prepaid capitated payments, either
through staff or by arrangements, and if it is not one of the entities listed in §1903(m)(2)(B) of the
Act, it must meet the HMO requirements in 81903(m)(2)(A). Services are comprehensive if:

o0 The organization provides inpatient hospital servicesoardther service listed in
1905(a}2),(3),(4),(5) or (7) and the organization is paid on a prepaid capitation or other risk basis;
or

o The organization is paid on a prepaid capitation or other risk basis and provides 3 or
more of the following services under 1905(a),(2),(3),(4),(5), or (7) of the Act: outpatient hospital and
rural health; laboratory and x-ray servic&\F, EPSDservices, anfamily planning services;
physicianservices; and home healthreservices. Section 1903(m)(2)(A)(iii) requirdeat any
contract to an HMO in excess of $100,000 have prior approval by the Secretary or his/her designee.
This authority has been delegated to Regional Administrators of HCFA.

B. Health Insuring Organizatioffd10).--An HIO is an entity which assumes an underwriting
risk to pay formedical services provided to recipients in exchange for a premium or subscription
charge paid by the State agency. HIOs daassetime medical responsibility for individual services.
If the waiver proposes thétte contracting entity provideare directly, it is not an HIO. Some HIOs
contractwith providersandprimary care casenanagers (physician groups) to provase. Any
HIO which became operational onafter January 1, 1986, and which arranges with other providers
(through subcontracts or other arrangements) for the delivery of services to Medicaid enrollees on
a prepaid capitation risk basis is subject to the requirements for HMOs in §1903(m)of the Act. The
distinguishin%aspect of aHIO is that it paysbills (rather than providesiedical services) and
operates similarly to a fiscal intermediary.

C. Prepaid Health Plan (PHRY.he contractor is a PHP if the payment is on a non-risk basis
or, if the payment basis is risk and one of the following situations exist:

0 The contractor is one of the entities listed in 81903(m)(2)(B) of the Act; or

0 The scope of services is not comprehensive. (See subsection A.)
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2108. DOCUMENTATION OF COST EFFHTOVENESS, ACCESS TO CARE, QUALITY OF
CARE AND PROJECTED IMPACT OF WAIVER ON THE MEDICAID PROGRAM

Document for all waivers the cost effectiveness of the project, the effect on recipients regarding
access to care and quality of services, and the projected impact of the project.

For renewal of a waiver, provide data documenting the actual cost experience of the project based
on the data obtained for the past project period as well as projections for the future.

The following guidelinesire used to document cost effectiveness, accesgdand quality of
services, and program impact for both a new waiver and renewal of an existing waiver.

A. Cost EffectivenessCost effectiveness has been the documentation requirement that has
created themost difficulty for States. In considering new waivers, HCFA must make a
determination that the statutory and regulatory requirements regarding cost effectvibriess
met. In waiver renewal requestsCHA requiredataregardingthe cost effectiveness of past
waiver operations on a year by year basis as well as estimates of how cost effectiveness is to be
achieved for each year of the renewal period.

You must demonstrate that the waiver request, regardless of the reimbursement mechanism used,
i.e., whether a fee-for-service (FFS) or a capitation basis, is cost effective. Ata minimum, use a
copy of Exhibit | to demonstrate cost effectiveness.

The test of cost effectiveness for either FFS or capitation is essentially the same, i.e., the costs of
the project, for both services and administrative expenses, may not exceed what Medicaid would
have paid undethe State's plan for comparable services furnishethésame recipients and
related administrative coststine absence of thgaiver. The fundamental comparisons which

must be fullyand completely documented feach project to enable HCFA tmake a
determination concernintipe requirement for cost eftectiveness ltedicaid costs with and
without the waiver for the same recipient groups and services.

Waiver costs include costs of heattareservices provided includingase management costs,
whether in the form of incentive payments to case managers or other costs; any incentive or bonus
payments to providers resulting from sharing the savings related to decreased utilization; costs of
services offered in addition to those in the State plan, and administrative and systems costs, such
as additional staff requirements, staff training, systems development, installation, and operations
costs, financial accounting costs.

Costs without a waiver include both service and administrative costs for a comparable population

(e.g., a package of benefits thveduld be availableinder theState's approved Medicaid plan
together with related administrative and systems costs).
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1. Costs Without The Wer.--Develop those costs incurred on behalf of comparable
eligible populations, in comparable geograpaieas, and with a comparable bundle of program
benefits ofthe types thawill be covered under thwaiver and as included ithe approved
Medicaid State plan, but as they would exist without the waiver project. Break down the costs into
the elements making upe aggregate totals (e.g., orpar capitabasis by Federaligibility
category). Show those costs by each year of the waiver program as projected for new projects, and
as experienced for each of the past two years and as projected for each of the next two years for
renewal projects. The purpose of developing costs without the waiver is to establish a firm base
against which to compare waiver project costs so as to be able to make a determination that the
project's cost effectivenegdalsarelikely to be met. Document these costs as fully as possible
as Indicated below.

a. General Documentation Requiremeirisdocumenting what costs would be
in the absence of thgaiver, a State mayish touse Exhibit 2--Example Of A Calculation Of
Medicaid UpperPaymentLimits For A Risk Capitation ContracAnd Final CapitationRate.
Although this example, in its titlendcolumn headings, indicates it is designed for a capitation
contract, it could also be used to demonstrate the projected costs in the absence of the waiver for
any waiver model.

To use Exhibit 2 for this purpose, subtitute "waiver project'tfierterm "contract,” and "costs
without the waiver" fofupper payment limit." Follow all steps as described in the instructions for
Exhibit 2, up to step (v)--calculation of the capitation rate.

The following steps are also provided as an alternative to assist you in documenting this element:

ﬁl) Describe precisely the populations covered in terms of Federal eligibility
category, institutionalized or non-institutionalized, and other important demographic characteristics
(e.g., age, sex). Calculate estimated levels of Medicaid eligibility for each year of the project based
on past experience or trends or factors that are specifically identified;

_ (2) Describe preciselythe specific types of services covered in the
calculations;

(3) Provide calculations of the utilization rates for specified services for the
defined populations ihe absence of waiver (e.g., inpatient hospital, physician visit, and
emergency room use);

(4) Display costs separately for each major geographic area or political sub-

division covered under thevaiver (e.g., county, Standard Metroplitan Statistical ABMSA), _
etc.). Where a waiver is to be phased-in, provide costs for each area covered under the waiver.

Rev. 64 2-82.15



2108(Cont.) STATE ORGANIZATION AND GENERAL ADMINISTRATION 09-89

NOTE: Use onlythose costs that are reimbursable under the State-Federal Medicaid program.
For examplethe institutional costs of persons housed in institutions for mental illness
who are aged 22 through 64 are not chargeable to the Medicaid program and therefore
these institutional costs of care should not be included. Similarly, costs of State general
medical assistance programs and costs of Medicaid services that are not proposed to be
covered under the waiver, suchigsatient hospital costs for a waiver designed to cover
only physician visits and outpatient services, are not to be included;

(5) Indicate costs foreach service byeach population (described in
subsection (1) and describe how these costs were developed;

(6) Document, by showing historicgéar to year changes, osing some
other reasonable and justified methodology, the basis for any health cost inflation factors that are
used. These factors must to the maximum extent possible, be separated by major type of health
service;

(7) Describe and calculate the effect of changes in State law and policy that
are likely to affect the costs of health services provided to Medicaid eligible populations to produce
an appropriately adjusted base cost. These could include changes ipofitgteuch as the
introduction ofnew prior authorization procedures, institution of new reimbursement levels or
methodologies, known changes in benefits or similar factors, etc;

(8) Fully document adjustments or offsets to recorded costs:

(a) Documentow third party liability recoveries or discounts were
reflectd; and

(b) Document how coinsurance, copayments, and other related payments
were reflected;

(9) Fuly document how non-Medicaid eligible recipients and services been
excluded; and

(10) Fully documentall administrative costalculations, such aslaims
processing, utilization reviewuality of care monitoring, that are borne under the regular Medicaid
program which relate to the populations and the cost of services provided under the waiver. Use
of average per capita State administrative costs are acceptable.

b. UpperPaymentLimit for Capitation ContractsFor proposals involving
capitation arrangements, most States choose to demonstrate compliance with the upper payment
imit requirementind calculate costs without the waiver, using the same set of computations. The
elements or factors needed to be taken into account, required for calculating this limit, are similar
to those in the general documentation requirements above. Specific requirements must be met for
capitation contracts, including the upper payment limit for ]prepaid capitation plan found at 42 CFR
447.361 and 447.362. In genethk upper limit of payment for capitation contracts on a risk basis
(e.g., HMO, HIO, or PHP) is the State agency's estimated€tpsoviding the
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scope of services covered by the capitation payment if these services were provided on a FFS basis
to a non-enrolled recipient population which Is actuarially equivatetite contractor's enrolled
recipients. The State agency's total payments to the HMO may not exceed the agency's payment
on a FFS basis for these same types of services, plus the agency's average per capita administrative
costs related to these services. (For the non-risk capitation contract limit, see 42 CFR 447.362.)
An example of an upperyaent limit calculation is provided in Exhibit 2. Documentation for the
upperimit must be calculated on a peligible per month basiss in the general documentation
requirements, these calculatiomsist be for comparable populations, serviaed geographic

areas. All adjustments such as those for inflation and policy/program impact must be documented.
These calculations must clearly demonstrate that when compared, (1) payments to the contractor
do not exceed thepper limit rates and (2) costs under the waiver do not exceed costs without the
waiver.

(1) Waiver Project Entirely on a Capitated Basi a waiver project is entirely
on a capitation basithen paymenlimit (or thesum ofentirely on a capitation basiken the
upper paymerimit (or thesum of all the limitsd if there is more than one capitation contract) may
serve as the upper ﬂaymdamlt(s) for these contracts and, in addition, can be used to establish
the State's costs without a waiver, as described above.

(22) Waiver Project Not Entirely on a Capitated Basid you make payments both

on a capitation basesnd on anothdbasis (e.g., FFS, physician bonuses if they achieve reduced
inpatient utilization), sepaely calculate your upper payment limit(s) for your capitation payments
from other payments. Both together would comprise costs without a waiver, as described in the
opening paragraph of this subsectionBoth calculations must follow a similar process and, as
a;#orqoriate,_ contain common elemeitst thefinal figures should beifferent because of key
differences in their scope (e.g., services, recipients etc.).

2. Waiver Project CostsEstimated waiver project costs are the second area that must

be fully documented in order &low a determination othe cost effectiveness of a project.
Waiver project costs include program benefits, administrative costs, public infornudions
processing, auditing fees, and special features such as case-mana?ement fees, marketing incentives,
and bonuses for sharirthe savingsdue to decreasedtilization of services with providers.
Program benefit costs must be separated by payment basis and type (e.g., FFS, capitation, bonuses,
etc.). For capitated providers or contractors, state the capitation rates and document the methods
by which these rates are established and estimated. (See 42 CFR 434.23 and 434.61.) If ?/ou make
Bayments on a capitation basis and another basis (e.g., FFS, bonus payments) estimate all costs and

oth sets of requirements below must be met.

a. Payments to Fee f@&ervice(FFS) Providers for Program BenefitsThe
requirements foFFSprovidersarespecified in 42 CFHPart447. Indicate in the proposal that
these requirements must be met, unless waiaggsrequested afpecific regulations that
implement 81902 (a)(30) of the Act. In order to demonstrate the costs undeaitiee, the
general documentation factors described in subsection 1.2., General Documentation Requirements
must be used again.
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b. Specific Capitation RequirementsPayments by State agencies on a
capitation basis are made under the authority of 42 CFR Part 434. To the extent these regulations
are based on 81902 (a)(30) of the Act, they can be waived for a particular contractor, so long as
the project's total cos@re still cost effective. The primary payment requirements for each
capitation contract pertain to thelationship otthe capitation payments to the uppmnits of
payment and the actuarisbundness ofhe capitation ratesThese requiremeni@re further
elaborated upon below.

(1) Capitation Rates

(a) Upper Payment LimitPayments under capitation contracts may
not exceed thepper paymernitmits for prepaid capitation contracts found at 42 CFR 447.361 and
447.362. These limits are discussed in subsection A.1.b. of §2108.

(b) Actuarial Basis-The actuarial basis for the capitation rates must
be specified in the contract, and in the waiver application, and there must be a demonstration that
payments to the contractedll be on anactuarially sound basis. The capitatiatesmust be
specified in the waiver application. Specifying the "actuarial basis" of the capitation rate means
providing adescription ofthe methodolog%/the Stateuses to determine its capitatioate(s).
Among the possible methods a State might use are: a percentage of the upper payment limit (e.g.,
see Exhibit 2, last step); a budgeised rate (e.g., the HMO's cost); and the contractor’'s community
rate (i.e., if it is a Federally qualified HMO) with adjustments as appropriate (e.g., for the scope of
services in the State's contract and the utilization characteristics of the Medicaid enrollees).

You may use other methods wasll. If there areadjustments for stop-losnd reinsurance
arrangements, the actuarkasis forthese adjustmenshould be documented. The important
things to remembeare that the ratenethodology must be specifieehd theremust be a
demonstration that the rates do not exceed the upper payment limit, unless a waiver is granted of
81902 (a)(30).

(c) Actuarial Soundness Although the law and regulations do not
specifically require that an actuary be used for demonstrating the actuarial soundness of payments
the State makes, this demonstratam be madenost easily ithe proposal indicatethat the
payment basis was calculated by an actuary or if an actuary certities the soundness of the basis for
determiningthe payments. If you do not use an actuary in either of thags, describe, with
appropriate documentation, why you believe State payments will be on an actuarially sound basis.

o _ (2)  Other Capitation Requirement$n support of the above requirements,
indicate in the proposal that, in determining the upper payment limit and capitation rates, there are
payment mechanism controls in place, to insure that all payments to the contractor and your costs
are taken into account so that a valid comparison can be made between the upper payment limit
?rllld theState's costs undére contract.Examples of payment mechanism controls include the
ollowing:
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o (a) Identification of areas where you and the contractor share financial
responsibility;

_ (b) Systems to avoid duplicate payments (e.g. FFS providers billing for
services covered by the capitation payments);

_ N (c) Reporting basis for costs reported for non-capitation payments you
make in addition to your capitation payments (e.g. State reinsurance for costs over a specified
amount); and

(d) Identification and allocation of State payments unter-FS
payment system for emergency services furnished to the contractor's enrollees.

B. Recipient Access to Services and Quality of Gakewaiver program under 81915(b)
may not substantially impair a recipient's access to services of adequate quality. Your request for
walver must provide sufficient documentation to assuradaguate amount gervices during
reasonable time periods and within reasonable geographic distance of the residence of dparticipating
Medicaid recipients. It must also show that access to emergency services is assured.

If you request waiver under §1915(b) ymust includethe following information inorder to
document the proposal's impact on recipients' access to services and quality of care:

o0 The number of providers who are expected to participate in the proposed waiver
program, bytype of service offered and by location; amivthe rate oprovider participation
under the proposed waiver compares to the current rate of participation;

o0 The average distance and travel time for recipients to obtain medically necessary
services and how this compares with times and distances without the waiver;

0 How enrolimentanddisenrollments (if applicablgdre to be handled under the
proposed waiver;

0 A description othe grievanceystem for participants in the waiver program and
how the grievance system works; (Note that a waiver may not preclude a recipient's right to a fair
hearing under the rules that apply to nhon-waiver recipients);

~ 0 Acomparison of the services covered under the waiver to those covered under the
ongoing Medicaid system;

0  An explanation of how participants obtain medically necessary services not covered
by the waiver program;

0 A description of the marketing plans, if any, for the waiver program;

0 Adescription of the quality assurance mechanisms which ascertain that quality of
services is maintained under the waiver; and
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o ~ 0 Documentation that recipients' access to emergency services is not restricted under
the walver.

C. Program ImpactThe Medicaid statute requires that the impact of waivers be consistent
with the purpose of the Medicaid program. This purpose, as stated in 81901 of the Act, is to enable
the State to furnish medical assistance on behdinoilies withdependent children, and aged,
blind and disableéhdividuals lackingtheincome and resources to méle¢ costs of necessary
medical services, and to help such families and individuals attain the capability for independence
prfsetf—ca_re. In order to document the program impact of a proposed waiver, include the following
information:

0 A statement of howhe requestedvaiver is consistent witthe purpose of the
Medicaid program, as described above; and

o0 A description of the impact on recipients in the State if the waiver is approved.
2109. REQUESTS FOR MODIFICATION OF AN APPROVED WAIVER PROGRAM

You may wish to modifyisome aspect of a previously approved waiver program, as described in
subsections A-C. Submltty_our request for modification to the HCFA RO, which in turn forwards
your request to central office along with its recommendation.

A. Delays in Implementatiorin the event that a State loses a significant amount of time
between approval of its waiver authority and the actual date of implementation, it may request a
change in thevaiver's effectivadate toallow the waiver a full two-year term. Your request for
delay in a waiver's effectivdatemust includethe reasons for the delay, documentation of any
impact of the delay on the program's cost effectiveness and other requirements that must be met
for agproval, and the preferred date of implementation. Requests for delays in implementation can
only be approved if no expenditures have been made for program benefits by the time of the newly
proposed effective date.

B. Other Modifications-HCFA considerther requests fomodification ofapproved
waiver authorities, (e.g. changes in the groups or areas of a State covered under a waiver program).
Requests for modification of a waiver must include a detailed description of the intended change,
and your rationale for requesting the modification. Documentation of the impact of the proposed
modification on thgrogram's costffectiveness and recipients' access to servicagdexuate
guality and other criteria must be provided in accordance with the guidelines in 82108 along with
any other documentation thaiay be required under 82107, such as addition of a new waiver
category, and the addition of other provisions of 81902 for which waiver is required. In essence,
a modification must be accompanied by a full justification and cost data similar to that required for
a new or renewal waiver proposal.

C. Processing Requests for ModificatieRICFA will process requests for modification of

existing waiver authorities iaccordancevith the provisions for processinigitial requests for
waiver In §2106.
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2110 WAIVER RENEWALS

You may request and receive approval for continuation of a waiver project. Each renewal may be
for a 2-year period.

A. Submitting the Renewal RequesA request for a renewal of a waiver program must be
submitted at least 90 days, but no earlier than 120 days, before the date the existing waiver expires,
to ensure an uninterrupted waiver program. Such requests, with all appropriate documentation as
required by 882107 and 2108, must be submitted to the RO.

B. Processing of Waiver Renewal RequeAtrequest for a renewal of a waiver program
(regardless of whether changes in the program are proposed) is processed under 81915(h) of the
Act. This section requires that the Secretary either approve or disapprove, in writing, the request
within 90 days of receipt of the waiver renewal request, or inform the State agency that additional
information isneeded in order to make a final determination of the waiver request. In this case,

a new 90-day period of consideratibaginsonce the response to the requestdadditional
information is received. (See subsection D for instances in which additional information is
requested prior to a final determination being made.)

C. Evaluatingthe Waiver Renewal Requesin determining whether to grant a renewal,
as well as for purposes of evaluating the waiver project, HCFA must determine whether the project
has met the requirements established by statute, and has indeed been cost-effective and efficient.

Specific information must bpresented to HCFA documenting fach year of thevaiver the

actual cost effectiveness of the project, the actual effect on recipients regarding access to care and
quality of services, and the actual impact of the program. The documentation must show the extent
to which these requirements, as defined in 882107 and 2108, were met during the approved project
period and provide a basis for determinthgt statutoryrequirementswill be metduring the
requested renewal period. In addition, if you request a renewal of the waiver, you must provide
a rationale for renewing the project as well as a justification and data to show how requirements
will be met for each year of the renewal

g\gilogroposed modificatiorequested as part of a renewalst be documented as provided in

D. Request for Clarification anddditional DocumentatiorIn instances where your
submittal of specific documentation dasst support dinding that thewaiver has satisfied the
conditions for which it waapproved or clarification is needed, you are asked to provide additional
information. Requests for additional information in this instance stop the 90-day period in which
the Secretary must approve or disapprove the continuation
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request. A new 90-day peridoegins upon HCFA's receipt of the requesteddditional
documentation. (See §ISI11¥ of the Act.) Work closely with RO staff in preparing the necessary
documentation in order to ensure that all waiver requirements are fully met.

If HCFA is ultimatelyunable to make a finding, based on the information you provided that the
waiver project has met the statutory and regulatory requirements and has been cost-effective and
efficient, the request for a 2-year continuation is disapproved. H©OR$iders what steps are
necessary to assure continuity of services to recipients under these circumstances.

Where HCFA needadditional information prior to decidinghether to approve or disapprove
your proposal, your waiver astially approvedmay be extended for 90 days if the waiver is about
to expire. Thus, you hatke opportunity to respond to HCFA's request for additional information
without the continuity of thewvaiver being jeopardizednce you respond to the request for
additional information, HCFA either approves or disapproves the waiver.

Where you dmot respond to HCFA's request for additional information by the end of the 90-day
extension, the waiver automatically terminates.

2111. MONITORING, EVALUATION, AND TERMINATION OF WAIVERS

42 CFR 431.55(b)(4) providdbat HCFAmonitorsthe implementation of waivers granted to
assure that requirements for granting such waivers are being met. Additionally, where monitoring
produces evidence that is not in compliance with the requirements for a waiver under this section,
you are given notice and an opportunity for a hearing. If, after the hearing, HCFA finds you out
of compliance with the requirements of the waiver, the waiver is terminated, and you are given a
specifieddate bywhich you must demonstrate that you meet the applicable requirements which
apply in the absence of the waiver.

A. Monitoring--The RO has the primary responsibility for monitoring your implementation:
of the Medicaid program and r#otproved waivers. Such monitoring is conducted by RO staff with
assistance by appropriate staff from central office.

B. Independent AssessmerAs a condition of approval of a waiver, HCFA requires that
an independent assessment must be conducted. This independent assessment is submitted to HCFA
by the date specified in HCFA's approval letter, usually 6 months prior to the expiration date of the
approvedwaiver period. The assessment mustteducted by a contractor or agency that is
independent of the Medicaid agency.

"Independent of the State Medicaid Agency" means either:

0 Anoutside contractor, university, or other entity outside of the State government;
or
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0 Another entity within the State government that is not responsible to the Medicaid
State agency or the agen®sponsible for administering the waiver program (including another
administrative part of an umbrella agency in the State of which the Medicaid agency or the agency
administering the waiver is also a part).

For example, if a State's audit or assessment office does not report to the State Medicaid Agency
or any other agencwith responsibility forthe waiver, it is able to perform an independent
assessment even if that audit or assessment office reports to the umbrella agency, which includes
the State Medicaid Agency.

The independent assessmemist focus on an evaluation afxd makeindingsrelated to, the
statutory and regulatory requirements for approval in 882105 and 2107, and arspettikc
requirements made by HCFA in its approval of the waiver request.

2112 FREEDOM OF CHOICE - FAMILY PLANNING SERVICES UNDER 8§1915(b)

Under a §1915(b) waivethe right of individuals tochoose a provider withespect tdamily
Plﬁnmng services may not be restricted. This requirement applies to freedom of choice waivers as
ollows:

o If a recipient chooses to receive a package of medical services offered by a particular
plan, he has exercised his right of freedom of choice for all items of medical care included under
the package, except feamily planning serviceandsupplies furnished to individuals ohild
bearing age whareeligible under the Statplan. Inthe case ofamily planning services and
supplies, the enrollment of a recipient in a primary care case management system (as described in
8§2107A), an WO, or a similarentity does not restrict the choicebvider from whom the
recipient may receive family planning services and supplies. Assure that the terms of membership
are fully and clearly explained, so recipieats aware of thémitations on theiright of free
choice of providers for services available under the plan.

~0 Recipients must be provided sufficient information to allow them to make an informed
choice including an understanding of whether family planning services is available to them and the
type available.

o When a mandatory assignment of a recipient to a primary care health provider occurs,
there is no exercise of thieeedom of choice of &amily E_)Ila_nnlngprowder. The recipient may
select a family planning services provider of his/her choice.

o For purposes of this section, a primagre healtprovider includes HMOdHealth
Insurance Organizations (HIOs), a specialty physician as well as a primary care physician.

ReciPients may request a hearlmgfore the State agency, as required under §1902(a)(3) of the
Act, it they believe their free choice of provider has been denied or impaired without due process.
§Se(—;- Subpart E, 42 CER31.200-431.246.) These regulations apply if recipient is dissatisfied with
amily planning services as with any other service.
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2113  TRANSPORTATION TO PROVIDERS OF SERVICES

42 CFR 431.53 requires States to assure necessary transportation to recipients to and from
providers. A description of the method of assurance to be used must be included in your title XIX
State plan. Transportation must be covered either under your administrative requirements, or as
an optional State plan item of medical assistance, or may be included under both categories.

If it is apparent to you that the number of choices of any particular type of provider is significantly
limited, you may athorize transportation to allow a reasonable selection of appropriate providers.
For example, if there is only one dentist in a community and he is unable to meet the dental care
needs of the recipients that areawithout working overtime or requiring delayed services, you

may authorize transportation to services not otherwise available, to alleviate the situation. Freedom
of choice does not require you to provide transportation at unusual or exceptional cost to meet a
recipient's personal choice of provider.

Since the free choicprovision applies only to providers of medical services, transportation
services for which yoglaim reimbursement as administrative expense are not subject to the
freedom of choice provision. For such transportation, you may designate allowable modes of
transportation, or eaingg for transportation on a pre-paid or contract basis with transit companies.
Consider transportatidor which you claim reimbursement as a medical expense (e.g., ambulance
service) within the free choice rights of the recipient. You may enter into contractual arrangements
for medical transportation and inform recipients of the availability of this service. Also, you may
establish allowable payments for private medical transportatibrio exceed the costghich

would have been incurred under the contract, for comparable services. However, you must not
limit medical transportation to its contractual arrangements.

2114 CASE MANAGEMENT FOR WHICH NO WAIVER IS REQUIRED

Case management services may be offered as medical assistance under the State plan Provided that
the recipient is not locked into a designated provider of medical assistance. Thus, the freedom of
choice requirements must be met. This benetit is available without regard, to the requirement that
services be provided on a statewide bést® 81902(a)(1) of the Act), and the requirements
relating to the amount, duration and scope of medical assistance (see §1902(a)(10)(B) of the Act).
Case management services for purposes of this subsection means services whéallgibksist
individuals in gaining access to needed medical, social, education, and other services.

A waiver is needed to restrict thecipient's freedom of choice providing casemanagement
services, as provided for in 82105A.
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SUMMARY OF WAIVER'S COST EFFECTIVENESS
Period: to
|. State Costs Without the Waiver(s)

Type of Cost (s) Supch:)réiggo%ocumentation

A. Administrative. . . . ..
B. Payments to Providers
1. FFS basis. .

2. Capitation
basis. . .

3. Subtotal. . ... ...
TOTAL COSTS WITHOUT WAIVER.

[l. State Costs With the Waiver

Type of Cost (s) SuppL%rgggoaocumentation

A. Administrative. . . . ..

B. Payments to Capitated
Providers

1. Capitation
Payments

2. Bonus Pay-
ments

3. Other Pay-
ments

Subtotal. . .........
C. Payments to fee-for-
service providers. . . . ..
TOTAL COSTS WITH WAIVER . . . ..

'Show only costs of furnishing services to recipients for which Federal financial participation is
available.
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Instructions to Example of the Medicaid _
Upper Payment Limit and Capitation Rate Calculation

The worksheet is an example of a calculatiothefMedicaid upper paymerimit for a risk
capitationcontract and théinal capitationrate. To better understand the worksheet, we have
developed a set of figures and narrative explanations, column by column. The reader should bear
in mind that thevarious adjustments used tine worksheet arexamples andghouldnot be
considered all inclusive. Additionallyhe adjustments have beemplified for illustration
purposes.
Assumptions

1. 49,090 AFDC eligibles covered by contract.

2. Average number of eligible months in base year period is 11.

3. Service "X" represents inpatient hospital costs.

4. Service "Y" represents outpatient costs.

5. Service "Z" represents all other medical service costs.

6. Capitation rate set at 95 percent of FFS upper limit.

Column Explanations

(a) Actual fi?ures, derived frorthe State's management information systwiS) for the
previous fiscal year, indicated a total of 540,000 AFDC eligible months.

(b) The MISindicated that the total number of AFBI@iblesin the previous year was 49,090.
(c); (d); (e); and (f)

The MISindicated that théollowing costs were incurred by the State during the base year
eriod for providing all medical service categories: inpatient hospital -$22,000,000; outpatient
ospital - $10,000,00&ndall other - $6,000,000. Therefore, a total cost of $38,000,000

($22,000,000 + $10,000,000 +@®80,000) was incurred by the State for providing all medical

service categories to the total 540,000 person eligible months in the FFS program.

(9) $22,000,000; $10,000,000, and $6,000,000, from Columns (c), (d), and (e).

(h) New policies adopted the State after the base year affeaihidationrates agollows:
inpatient rates decreased 12.55 percesultin? from implementation of a DRG-based
prospective payment system and lower avera?e ength of stays; outpatient utilization increased
9.65 percent due to an expanded ambulatsuygery programand all other services
utilization increased 1.70 percent due to increased family planning services.

Rev. 64 2-82.31



o STATE ORGANIZATION
Exhibit 2 (Cont.) AND GENERAL ADMINISTRATION 09-89

() FFS price adjustments implementedthg Statesincethe base yegveriod resulted in the
following: (assume inpatients reimbursed on DRG basis; outpatient services reimbursed on
a costbasisandall other services are paid according to fixed tee schedules) a 2.87 percent
increase in inpatient hospital services due to an increas®nmand board rates; a 1.13
ercent increase in outpatient hospital services baséteamnual CPI adjustedflation
actor; and a 2.00 percent increasallrother services due fee schedule increases for
primary care services.

() During the base year period, the State did not exclude third party liability (TPL) recoveries
for FFSinpatient hospital service costSincethe total amount of TPL recoveries was
$495,000, thisapresented 2.25 percent ($495,000 divided by $22,000,000) of total inpatient
costs. Therefore, 2.25 percent is posted u@adéwmn j for Service X (inpatiengnd is a
negative adjustment.

(k) Other policy factors which affected the base year period costs were as follows: a 3.01 percent
increase In inpatient services causedthy implementation of a pre-admission review
programfor non-emergency inpatient admissions; a Zédcent decrease in outpatient
services due to the elimination of physical therapy coverage; and a 1.92 percent decrease in
all other services due to State elimination of AFDC subsidy for public transportation fares.

(I) Total projected costare determined bl_gnultiplyin(ithe base yegveriod costs (Column g)
timesthe sum of Column h + Column 1 €olumn k. In our illustration this is computed as
follows:

Service X = $20,037,600 ($22,000,000 X 91.08%)
Service Y = $10,814,000 ($10,000,000 X 1.0814%)
Service Z = $6,106,800 ($6,000,000 X 1.0178%)

(m) Same as column 1.

(n) Administrative costs includelaims processing;ontractadministration,, quality assurance
audits, broker fees, marketing, management information systediegal fees. In our
illustration assuméhe FFSprogram's total administrative cost was $143,000. The average
per capita administrative cost is $.265, derived by dividing total projected eligible months or
540,000 (Column a) into $143,000.

(o) The total projected cost of the FFS program is $37,101,400, derived by adding the total costs
of services or $36,958,400 (Column m) to total administrative costs or $143,000 (Column n).
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Sincethe State pays one paymeatefor the AFDC program, no demographic eligibility
adjustments are made. Therefore, the number of total projected eligible months is 540,000
(Column a). A more actuarially sound approach is to designate specific rates by age and sex.

The per capita upper paymdintit is $68.71 derived bylividing total projectectligible
months or 540,000 (Column p) intotal projected~FS program costs or $37,101,400
(Column o). Note thatColumns(a) through (g) dealt with calculating the upperPayment
limit. The remaining Columng) through (u)are thecalculations from whictthe final
capitation rate is derived.

Column g or $68.71.

Assumehe State elects to provide stop-loss covera%e for catastrophic expenses under the
capitation contract. The stop-loss calculations must be actuarially sound. In our illustration
assume that there is a imit$10,000 per year per enrollee. The State is the reinsurer in this
case and establishes a risk pool to cover stop-loss payments. The estimated per capita costs
(over $10,000) arsubtracted from the FFS maximum. For AFDC this figure was $.098 per
eligible- month and is deducted from the FFS per capita cost estimate of $68.71.

Medical expenses for retroactiedigibility periodsare estimated to cost theellicaid
program (undeFFS),$1.82 per capita per montisincethe contractor is ndtable for
expenses incurred during these periods, an adjustment is made by subtracting the $1.82 from
the FFS upper payment limit.

The State sets its capitatioate at 95 percent of the upper payminit adjusted by
columns (s) and (t) above.

The final capitatiorrate isderived bymultiplying Column(u) or 95% timeghe sum of
Column(r) + Column (s) + Columit). In our exampléhe calculation is 95% X $65.91

which equals $62.62. The $62.62 represents the é)agment rate which will actually be made
to the contractor Note that this is below the FFS $68.71 determined upper payment limit
rate.
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2200. REQUIREMENTS FOR ADVANCE DIRECTIVES UNDERSTATE PLANS FOR
MEDICAL ASSISTANCE

A. General Provisior-An advance directive is aritten instruction, such as a living will
or durable power of attorney for health care, recognized under State law (whether statutory or as
recognized bythe courts of the State). It relates to grevision of medicacarewhen the
individual is incapacitated. You, an association, or other private nonprofit entigl must develop a
written description of the law of the State concerning advance directives. Include this description
in your State plamnd furnish the information to providers, HMOs, and HIOs participating in your
Medicaid program for distribution to patientkdicate in your plan whether State law allows a
health careprovider to object tadhe implementation of amdvance directive on theasis of
conscience.

B. Provider Participatior.Your State plan must require that each provider receiving funds
under the plamnaintain written policies, procedures, and materials concerning advance directives
to ensure compliance with the law. An agreement between the Medicaid agency and the provider
is one acceptable way for the State plan to illustrate that providers are disseminating the required
information. Hospitals, nursing facilities, providers of home health care or personal care services,
hospice programs, HMOs and HIOs must:

o Give written information to all adults (as defined by State law) receiving medical
care concerning their rights under State law to:

- make decisions concerning their medical care,
- accept or refuse medical or surgical treatment, and

- formulate advance directives, e.g., living wills or durable power of attorney for
health care;

o0 Provide written information to all adults on their policies concerning implementation
of these rights;

o Document in thandividual's medicakecord whether he/she has executed an
advance directive.

o  Not conditon providing care or otherwise discriminate against an individual based
on whether he/she has executed an advance directive;

NOTE: Thestatute is explicit that this provision is not meant to be construed as requiring care
that may conflict with an advance directive. For example, the patient is entitled to the
necesary care ordered by a physician which a provider under normal procedures must
furnish and cannot delagare while waiting for a directive. However, once it is
documented that an advance directive has been executed, then the disgetsve
precedence.

~ 0 Ensure compliance with requirements of State (whether statutory or as
recognized by the courts of the State) concerning advance directives; and
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o Provide for educating staff and tbemmunity on advance directives. You ma
specify in the plan what youlNwrequire providers to do to educate staff and the community or that
you will let providers devise their own campaigns. léwsy asproviders conduct educational
campaigns, this requirement is met. This can be accomplished by newsletters, articles in the local
newspapers, local news reports, or commercials.

C. When Providers Give Information Concerning Advance Directives to Adult Individuals.
Your State plan must specify when information conceraiigance directives @iven to each
adult patient from each type of provider as follows:

_ 0 A hospital must give information é&tetime of the individual's admission as an
inpatient.

~0 A nursing facility must give information at the time of the individual's admission
as a resident.

~ 0 Aprovider of home health care or personal care services must give information to
the individual in advance of the individual's coming under the care of the provider.

0 A hospice program mugive information athetime of initial receipt of hospice
care by the individual.

0 An HMO/HIO must give information athe time the individual enrolls with the
organization, i.e., when tH#MO enrolls or reenrolls the individual. If an HMO has more than one
medical record for its enrollees, it must document all medical records.

D. Information Concerning Advance Directives at the Time an Incapacitated Individual Is
Admitted--An individual may be admitted to a facility in a comatose or otherwise incapacitated
state and be unable to receive information or articulate whether he/she has executed an advance
directive. In this case, to the extent that a facility issues materials about policies and procedures
to the families or tdhe surrogates or other concerned personthefincapacitated patient in
accordancevith State law, it must also includlee information concerningdvance directives.

This does not relieve the facility from its obligation to provide this information to the patient once
he/she is no longer incapacited.

E. Previously Executed Advance Directived/hen the patient or a relative, surrogate or
other concerned or related individual presents the facility with a copy of the individual's advance
directive, the facility must comply with the advance directive including recognition of the power
of attorney, to the extemilowed under State law. Absesdntrary Statéaw, if no one comes
forward with a previously executed advance directive and the patient is incapacitated or otherwise
unable to receive information or articulate whether he/she has executed an advance directive, the
facility mustnote that thandividual wasnot able to receive information and was unable to
communicate whether an advance directive existed.

F. Availability of Federal Financial Participation (FFFFFP at the 50 percent matching

rate isavailable for State administrative costsraplementingthe requirements dhis section,
specifically the development, education, and distribution of information to providers and recipients.
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2350. LEGISLATIVE BACKGROUND

Section 2113 of the Omnibus Budget Reconciliation Act of 1981 provides for the optional use of
PSROander State Medicaid plans. Section 1164 of the Social Security Act which had imposed
the statutoryPSRO requirementspon the operations of Stakidedicaid programs, has been
repealed. Section 1155 (a) (1) of the Social Security Act was amended to require a PSRO as part
of its agreement with HCFA to enter into a contract with a State Medicaid agency at the request
of the State. Section 1902 (d) was amended to petimi State agency &atisfythe required

medical review or utilization review functions of Title XIX through its contract with a PSRO for
review of these functions. Section 1903 (a) (3) was also amended and provides for Federal financial
participation (FFP) of 75 percent for such State-PSRO contracts. Any agreement between HCFA
and a PSRO which is entergdto on orafter October 1, 1981 igoverned bythe above
amendments. APSRO is expected to perform review of those health care services provided under
the Stateplan under terms and conditiogisnilar tothose contained in the agreement between
HCFA and the PSRG@or thereview of Medicare services. RSRO with acurrent HCFA
agreement which was entered into before October 1, 1981 will continue to have responsibility for
the review of health care services provided to recipients of Medicaid until the next renewal of that
agreement or in accordance with instructions in the current agreements.

Interim final regulations implementirgection 2113 were publishedtime FederaRegisteron
October 1, 1981. In addition tieletingreferences to titlXIX from those Federal regulations
mandating PSRO review of Medicaid servicegveral specific changes were made to
accommodate PSRO/Staggeacy review contracts. The intent of these regulations is to maximize
flexibility within the context of the new statutory requiremehégsic State plan administration
rules, and contracting procedures.

2351. STATE-PSRO CONTRACTING PROCESS

A State may enter a contract with a PSRO to perform review only in its designated area, in another
PSRO area, (including an area where a PSRO has been defunded for Medicare review), or with a
PSRO inanother State. A State-PSRO contract may include a I:provision for a sub-contract with
another Federally funded PSRO, or with a hospital, or with a SNF or an ICF, (if either is a distinct
part of a hospital), for part of the review activities in the State. All of these situations would allow
for 75 percent Federal Financial Participation (FFP) for expenditures to perform review under the
contract.

2351.1 OMB RequirementOMB Circular A-102 sets fortithe Federalguidelines for
procurements by grantees such as State Medicaid agencies. In the case where a State contracts
with a local PSRO to perform review only in its designated area, the Circular would automatically
allow a sole source procurement process, sincetbrlpcal PSRO could enabtee State to

qualify for 75£ercent FFP in that instance. In any other case, whether resulting in a 75 percent
FFP or not, th©MB Circular A-102 requirements for establishthg method of procurement

would have to be applied on a case-by-case basis.
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235l.2  Contract NegotiationsAlthough the PSRO is required to participate in the contract if

the State so elects, the State is expected to provide the PSRO with adequate lead time to negotiate
mutually acceptable term&enerally the minimum lead time is recommended as 90 days from the
date onwhich the State formally indicates to the PSRO its interest in contracting. Since a State-
PSROcontract is intended tsatisfy Medicaid review requirements, it is essential that the State
formally notify the PSRO by letter of its interest in a contract, with an informational copy to the
regional office Whennegotiations begirthe HCFAregional office may besquested by either

party to provide technical assistance in order to finalize the arrangements. The plan amendment
to enable expenditures under thairact to be matched at 75 percent FFP, should be accompanied

by a statement of the costs of the professional services to be provided by the PSRO in accordance
with OMB Circular A-87, Attachment B, Section C-7. The regional office will advise the State of

its decision on the plan amendment within 30 days of receipt of it. The maximum duration of the
contract is sudqgested as 12 months, with a provisiahthe contract is terminated if HCFA
terminates funding for the PSRO's review of Medicare utilization.

2352. PLAN AMENDMENT

The plan amendment must contain a provision which indithéshe contract with the PSRO
satisfies the requirements that:

I.  The provisions of paragraphs (a),(b),(c),(g),(h),(i),(m), and (n) of 42 CFR Section
431.503 are met;

2. A monitoringand evaluation plan is iaffect by which the Statewill assure
satisfactory performance by the PSRO;

3. The services and providers subject to PSRO review are identified; and

4. The review activities performed ltlge PSROare notinconsistent with those
activities performed for the review of Title XVIII services, including a description of whether and
to what extent PSRO determinations will be considered conclusive for payment purposes.

The plan amendment and any subsequeadification should becross-referenced to the
"Utilization Control" State plan preprint page. If a State is required to modify its plan amendment
concerning the contract, it must resubmit the plan amendment at least 30 days before the effective
date of the contract.

Should the Administrator rejetite State plan amendment for PSRO contracted review, FFP would
not be available for expenstse Statamay have incurred under the contrathe Statevould

become liable for the cost of PSRO contracted review until the beginning of the quarter in which
an approvable amendment is submitted. Therefore, it is recommended that the State and PSRO
maintain contactith the HCFAregional officeduringthe contrachegotiation process. This
shouldprevent the incorporation @xclusion ofcontract elements of such a critical nature that
eventual State plan amendment approval would be jeopardized.
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2353. FUNCTIONS UNDER THE STATE-PSRO CONTRACT

States have broad latitude as to the type of medical necessity and/or utilization review PSROs will
perform. At the minimum, the contracting PSRO should include a utilization review function such
as prior authorization, concurrent review, or post-service review. The State-PSRO contract may
specify review responsibilities bype of review, by type of service (ambulatory, inpatient,
ancillary, physician etc), or by type of provider (acute hospital, specialty hospital, SNF, or ICF).
For the services or providers to be reviewed under the contract, the associated utilization review
or medical review requirements will be deemed met, as specified in the Medicaid plan amendment.

2353.1 State Agency AuthoritySincethe State agency has thﬁtion of contracting, PSRO
review does not have to be binding on the State agency. It is the State agency which retains full
legal responbility for all Medicaid review decisions. The only exception is for beneficiaries who
are dually entitled to Medicaid and Medicare, where the PSRO determination of medical necessity
for Medicare will be binding upon the State up to the limit of Medicare coverage, when the State
has contracted with a Federally funded PSRO.

The State agency does not havadoeptdelegated review in facilities where it exists for Title
XVIII. It may require the PSRO itself to perform the Medicaid review it wishes carried out.

It should be understood that no coverage or eligibility provisions may be contracted to the PSRO
for determination. Only the appropriate State agency may lawfully decide coverage or eligibility
issues.

2354. STATE AGENCY JURISDICTION FOR HEARING AND APPEALS

The amended PSRO-State relations provided in PL 97-35 remove Medicaid decisions under a
State-PSRO contract from the hearings provisions of Sec. 1159 of the Act. Immediately following
the termination of Federall\%/ fundétSRO reviewhe fair hearings provisions dhe existing
regulation, 42 CFRPart430 Subpart E, Fair Hearings for Applicaatsd Recipientsvill again

apply to all determinations regarding Medicaid services. The State ageheyagalentity
responsible under the statute. The State may negotiate a PSRO which is under contract into the
evidentiary hearings process. Payment for services which the State agency has disapproved, but
for which a hearing is pending, must be continued as specified under 42 CFR 431.230 Maintaining
ServicesUnder the Medicaid fair hearings regulations, only the applicant or recipient is a party to
the proceedings. No provision existstire existing Medicaid regulations for a physician or
provider to appeal a decision which is adverse to the applicant or recipient.

2355. RESPONSIBILITIES OF A STATE THAT DOES NOT CONTRACT WITH A PSRO
The following are State responsibilities which must be assumed by the Medicaid agency if it does

not choose to contract for review by a PSRO, including those instances in which Federal funding
for Medicare review by a PSRO has been terminated.

Rev. 26 2-85



2355.1 STATE ORGANIZATION AND GENERAL ADMINISTRATION 05-84

1. Review Activities - Medical review, utilization review, independent professional review -
Sections 1902(a)(26), 1902(a)(30), 1902(a)(31), 1903(g)(1) and 1903(i)(4) of the Social Security
Act,

2. Certification and Recertification of Patient Care - Section 1903(g)(1)(A) of the Act,
3. Plan of Care - Section 1903(g)(1)(B),

4. Medical Necessity, Qualitgnd Appropriateness of Level of Care Determinations -
Section 1903(g) and 1903(i)(4) of the Act,

5. Coordination with State survey agencies under Section 1902(a)(33) of the Act.

6. Submit quarterlyshowings beginning witrthe first full quarter of State review
responsibility and every quarter thereafter.

A State is responsible for the requirements listed above as soon as Federal funding to a PSRO for
Medicaid review is terminatedHCFA will assumehat all recertification and annual review
requirements were met as of the last day of PSRO responsibility so that the State need not recertify
patients for 60 days after defunding and need not perform annual reviews until the same calendar
guarter in which defunding occurred, 1 year later. States are still required to make a satisfactory
showing that the UGequirements have been met in thdaeilities previously within the
jurisdiction of aPSRO ineach quartefollowing PSRO defunding.Statesfailing to make a
satisfactory showing of an effective utilization control program will become penalty liable pursuant

to 42 C.F.R. 456.657.

2355.1 Contracts not Matched at P&rcent FFRP-A PSRO Statewide Coun@hd a PSRO
defundedfor Medicare revieware not consideredualified organizations for purposes of
contracting to receive 7aercent FFP. If a PSRO has already been defunded for Medicare review
or is otherwise terminated by HCFA, any contractual arrangements between it and a State are not
considered contracts undsection 2113. Consequently, swdntracts do nogualify for the

special 75 percent FFP under Section 2113, UR requirements are not automatically deemed met,
and OMB Circular A-102 procurement requirements remain applicable on a case-by-case basis.
States which contract with review organizations not designated as PSROs are eligible for 50 percent
FFP.

Where aPSROhas been defunded for Medicare revigwgt organization should cease using a
separate data sgstem from the Medicaid Management Information System (MMIS) if the State has
a certified MMIS. States without certified MMIS may permit a defunded PSRO to use the PSRO
Management InformatioBystems (PMIS).PSRO's not defunded for Medicare review may use
either PMIS or MMIS.

2356. TRANSITION ISSUES
P.L. 97-35 repeals Section 1171 of the Social Security Act covering Federal-State relations as to
PSROs, Memoranda of Understanding (MOUs) and State monitoring plans. Existing State MOUs

with active PSROs remain in effect until HCFA terminates its direct funding of Medicaid review
for each of the PSROs on an area by area basis.
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2450. CONFLICT OF INTEREST PROVISIONS--GENERAL

Under section 1902J¢4)(C) of the Social Security Act, State plans must provide that the following
individuals are prohibited from committing any act, in relation to any activity under the plan, that
is prohibited for Federal employees under sections 207 and 208 of Title I8 of the U.S. Code:

. Each State ofocal officer or employee who is responsible fbe expenditure of
substantial amounts of funds under the State plan,

2. Eachindividual who formerly was such an officer or employee, and
3. Each partner of such an officer or employee.
245|. DEFINITIONS

A. State or local officer or employeeany individual who is retained, designated, appointed
or employed by the State or local government to perform, with or without compensation, on a full-
time, part-time or intermittent basis, regular or temporary duties that relate to any activities under
the State plan for medical assistance approved under title XIX of the Social Security Act.

B. Responsible for the expenditurany State or local officer or employee who has the legal
authority to direct, decide, approve, disapprove, recommend, advise, investigate, or perform other
similar activities witrresEect to expenditures of funds under the State plan. This would encompass
not only an official who has the authority to determine the amount of money to be spent, how it
is to be spent, or to whom it is to be paid, but also any officer or employee who has the authority
to adjudicate any disputes over entitlement to expenditures, or comphahcequirements
imposed upon the use of funds.

C. Substantial amounts of fundsmount of money which, if stolen, wouwdnstitute a
felony under State law. mose States that do not distinguish between felonious and misdemeanor
larceny on the value of property stolen, $I00 may be used as the definition of "substantial amount."

D. Financial interestany interest of monetary value which may be directly and predictably
affected by theofficial action ofthe State ofocal officer or employee. There is manimum
amount of value or control that constitutes a financial interest.

E. Official responsibility- the directadministrative or operating authority, whether

intermediate or final, and either exercisable alone or with others, and either personally or through
subordinates, to approve, disapprove, or otherwise direct government action.
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2452. PROHIBITED ACTIVITIES

Sections 207and 208 ofTitle 18, U.S. Code, are criminal statutes aimed at preventing the use of
public office tofurther private interests and to prevent privaterests from influencing public
officials in discharging their duties. While Section 1902(a)(4)(c) is not a criminal law, it does aim
to safeguard Medicaid funds from unethical practices as defined by Federal law.

The affected State or local employee is prohibited fcommittingany act, irrelation to an
activity under the plan, which witd be a crime under the statute if committed by present or former
employees othe Federal Government. Details are provided in the following reprint of Sections
207 and 208 of the statute:

§207 Disqualification of former officers and employees; disqualification of partners of current
officers and employees.

(&) Whoever, having been an officer or employee of the executive branch of the United
States Government, of any independent agency of the United States, or of the District of Columbia,
including a speciabovernment employee, afteis employmenhas ceasedknowingly acts as
agent or attorney for, or otherwise represents, any other person (except the United States), in any
formal or informal appearance before, or, with the intent to influence, makes any oral or written
communication on behalf of any other person (except the United States) to-

() any department, agency, court, court-martial, or any civil, military, or naval
cor(?mlssmn othe United States or the District of Columbia, or any officer or employee thereof,
an

(2) in connection wittany judicial or other proceeding, application, request for
a ruling or other determination, contragigim, controversy, investigation, charge, accusation,
arrest, or other particular matter involving a specific party or parties in which the United States or
the District of Columbia is a party or has a direct and substantial interest, and

~(3) inwhich he participated personally and substantially as an officer or employee
through decision, approval, disapproval, recommendation, the rendering of advice, investigation
or otherwise, while so employed; or

(b) Whoever, (i) having been so employed, within two years after his employment has
ceasedknowingly acts as agent or attorney for, or otherwise represents, any other person (except
the United States), in any formal or informal appearance before, or, with the intent to influence,
makes any oral or written communication on behalf of any other person (except the United States)
to, or (ii) having been so employed and as specified in
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subsection (d) of this section, within twears aftehis employmentas ceasedknowingly
represents or aids, counsels, advises, consults, or assists in representing any other person (except
the United States) by personal presence at any formal or informal appearance before-

() any department, agency, court, court-martial, or any civil, military, or naval
corcr|1mission othe United States or the District of Columbia, or any officer or employee thereof,
an

(2) in connection wittanyjudicial or other proceeding, application, request for
a ruling or other determination, contracigim, controversy, investigation, charge, accusation,
arrest, or other particular matter involving a specific party or parties in which the United States or
the District of Columbia is a party or has a direct and substantial interest, and

_ (3) as to (i) which was actually pendingderhis official responsibility as an
officer or employee within a period of one year prior to the termination of such responsibility, or,
as to (ii) in which he participated personally and substantially as an officer or employee; or

(c) Whoever, other than a special Government employee who serves for less than sixty
days in a givertalendar %/eamaving been so employed as specified in subsection (d) of this
section, withinone year after such employment has ceased, knowingly acts as agent or attorney
for, or otherwise represents, anyone other thanUthieed States irany formal or informal
apﬁearance before, or, with the intent to influence, makes any oral or written communication on
behalf of anyone other than the United States, to-

_ ﬁl) the department or agency in which he served as an officer or employee, or any
officer or employee thereof, and

(2) _in connetion with any judicial, rulemaking, or other proceeding, application,
request for a ruling oother determination, contracaim, controversy, investigation, charge,
accusation, arrest, or other particular matter, and

(3) which is pendingbefore such department or agency or in which such
department or agency has a direct and substantial interest-

shall be fined not more than $10,000 or imprisoned for not more than two years, or both.
((0)I0) Subsection (c) of this section shall apply to a person employed-

_ ~(A) atarate of pay specified in or fixed according to subchapter Il of chapter 53
of title 5, United States Code, or a comparable or greater rate of pay under other authority;

(B) on active duty as a commissioned officer of a uniformed service assigned to
pay grade of 0-9 or above as described in section 20l of title 37, United States Code; or
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(C) in a position which involves si%nificant decision-making or supervisory
responsillity, as designated under this subparagraph by the Director of the Office of Government
Ethics, in consultation witthe department or agency concern€hly positions which are not

covered by subparagrap{) and (B) above, and for whidghe basic rate of pay is equal to or

greater than the basic rate of pay for GS-17 of the General Schedule prescribed by section 5332 of
title 5, United States Code, or positions which are established within the Senior Executive Service
pursuant to the Civil Service Reform Act of 1978, or positions of active duty commissioned officers

of the uniformed services assigned to pay 0-7 or 0-8, as described in section 20l of title 37, United
States Code, may be designated. As to persons in positions designated under this subparagraph,
the Director may limit the resttions of subsection (c) to permit a former officer or employee, who
served in a separate agency or bureau within a department or agency, to make appearances before
or communications to persons in an unrelated agency or bureau, within the same department or
agency, havingeparate andistinct subject mattejurisdiction, upon a determination by the

Director that there exists no potential for use of undue influence or unfair advantage based on past
government service. On an annual basis,Director of the Office of Government Ethics shall

review the designations and determinations made under this subparagraph and, in consultation with
the department or agency concerned, make sdcltions and deletions ase necessary.
Departments and agencies shall cooperate to the fullest extent with the Director of the Office of
Government Ethics in the exercise of his responsibility under this paragraph.

(2) The prohibition of subsection (c) shall not apply to appearances, communications,
or representation by a former officer or employee who is-

(A) an elected official of a State or local government, or

(B) whose principal occupation or employment is withan agency or
instrumentality of a State or local governmedi},an accredited, degree-granting institution of
higher education, as defined in section 120I(ajhefHigher Education Act ofi965, or (iii)) a
hospital or medical research organizatiexempted and defined under section 50I(c)(3) of the
Internal Revenue Code 884, and the appearance, communication, or representation is on behalf
of such government, institution, hospital, or organization.

(e) For the purposes of subsection (c), wheneker Director of theOffice of
Government Ethics determines that a separate statutory agency or bureau within a department or
agency exercisesinctions whicharedistinct andseparatdrom the remaining functions of the
department or agency, the Direcstrall by rule designatsuch agency or bureau as a separate
department or agency; except that such designation shall not apply to former heads of designated
bureaus or agencies, or former officers and employees of the department or agency whose official
responsibilities included supervision of said agency or bureau.
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(f) The prohibitions of subsections (a), (b), and (c) shall not apply with respect to the
making of communications solely fothe purpose ofurnishing scientific or technological
information under proceduresceptable to the department or agency concerned, or if the head
of the d(?;f:)artment or agency concerned with the particular matter, in consultation with the Director
of the Office of Government Ethics, makes a certification, published in the Federal Register, that
the former officer or employee has outstanding qualifications in a scientific, technological, or other
technical disciplineand is actingwith respect to a particular matterhich requires such
qualifications,and that thenational interest would be served twe participation of théormer
officer or employee.

(9) Whoever, being a partner of an officer or employee of the executive branch of the
United State$sovernment, of any independent agency of the United States, or of the District of
Columbia, including apecial Government employee, acts as agent or attorney for anyone other
than the United States before any department, agency, court, court-martial, or any civil, military,
or naval commission of the United States or the District of Columbia, or any officer or employee
thereof, in connectiowith anyjudicial orother proceeding, application, request foukng or
other determination, coaitt, claim, controversy, investigation, charge, accusation, arrest, or other
particular matter in which the United States or the District of Columbia is a party or has a direct
and substantial interest and in which such officer or employee or special Government employee
participates or has participated personally and substantially as an officer or eniptoyed
decision, approval, disapproval, recommendatibe, rendering of advice, investigation, or
otherwise, or which is the subject of his official responsibility, shall be fined not more than $5,000,
or imprisoned for not more than one year, or both.

_ (h) Nothing in this sectioshall prevent a former officer or employé®m giving% _
testimony under oath, or from making statements required to be made under penalty of perjury.

() The prohibtion contained in subsection (shall not apply to appearances or
communications by a former officer or employee concerning matters of a personal and individual
nature, such as personal incotages or pension benefits; nshall the prohibition of that
subsection prevent a former officer or employee from making or providing a statement, which is
based on the former officer's or employee's own special knowledge in the particular area that is the
subject of the statememrovidedthat nocompensation is thereby received, other than that
regularly provided for by law or regulation for witnesses.

g) If the head of the department or agency in which the former officer or employee
served findsafter notice and opportunity forleearing,that suchformer officer or employee

violated subsection (a), (b), or ﬁc) of this section, such department or agency head may prohibit that
Person from makln%, obehalf of any other person (except theited States)anyinformal or

ormal appearance before, or, with the intent to influence, any oral or written communication to,
such department or agency on a pending matter of business for a period not to exceed five years,
or may take other appropriate
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disciplinaryaction. Such disciplinaryactionshall besubject to review in an appropriate United
States district court. No later than six months after the effective date of this Act, departments and
agencies shall, in consultation withe Director of theéDffice of Government Ethics, establish

rocedures to carry out this subsection. (As amended Pub. L. 95-52I, Title V, &50l(a), Oct. 26,
978, 92 Stat. 1864; Pub. L. 96-28, June 22, 1979, 93 Stat. 76.)

8208 Acts Affecting a Personal Financial Interest

(a) Except as permitted by subsection (b) hereof, whoever, being an officer or employee
of the executive branch of the United States Government, of any independent agency of the United
States, a Federal Reserve bank director, officer, or employee, or Disthet of Columbia,
including a specialGovernment employee, participates personally and substantially as a
Government officer or employee, through decision, approval, disapproval, recommendation, the
rendering ofadvice, investigation, or otherwise, irjualicial or other proceeding, application,
request for a ruling or other determination, contract, claim, controversy, charge, accusation, arrest,
or other particular matter in which, tas knowledge he, his spouse, minor childpartner,
organization in which he is serving as officer, director, trustee, partner or employee, or any person
or organization with whom he is negotiating or lamy arrangement concerning prospective
employment, has a financial interest-

Shall be fined not more than $10,000 or imprisoned not more than two years, or both.

(b) Subsection (a) hereshallnot apply(l) if the officer oremployee first advises the
Government official responsible for appointment to his position of the nature and circumstances
of the judicial or other proceedingpplication, request for a ruling or other determination, contract,
claim, controversy, charge, accusation, arrest, or other particular matter and makes full disclosure
of the financial interest and receives in advance a written determination made by such official that
the interest is not so substantial as to be deemed likely to affect the integrity of the services which
the Government may expect from such officer or employee, or (2) if, by general rule or regulation
published in the Federal Register, the financial interest has been exempted from the requirements
of clause (1) hereof aseingtoo remote or too inconsequential affect theintegrity of
Government officers' or employees’ servicesthincase otlass A and B directors éfederal
Reserve banks, the Board of Governors of the Federal Reserve System shall be the Government
official responsible for appointment. (&snended Pub. L. 95-188, Title Il, 8205, November 16,

1977, 9l Stat. 1388.)

NOTE  Additional interpretations, standards, and definitions which may app%with respect to
the above-describambnflict of interest provisions can be found in 5 CFR Part 737 and
45 CFR Part 73.
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2490. CLAIMING FEDERAL FINANCIAL PARTICIPATION (FFP) FORADVANCE
PAYMENTS MADE TO PROVIDERS OF MEDICAL ASSISTANCE UNDER TITLE XIX OF
THE SOCIAL SECURITY ACT--FEDERAL FINANCIAL PARTICIPATION

A. LEGAL BACKGROUND AND AUTHORITY

42 CFR 435Fligibility in the States and District a€olumbia, Subpart K - Federal Financial
Participation

B. STATEMENT OF POLICY

There are no Federal regulations that would prohibit a State from making payments in advance to
title X1X providers for services notet rendered. However, the Statay claimFFP only for
Medicaid services which were actually rendered title XIX recipients during a period eligibility, and
which were appropriatelpilled to the State agency and supported by adequate documentation.
The State, however, may claim FFP in Periodic Interim Payments (PIP) made for medical services
whichlha\lle already been provided but for which individual billings have not yet been processed
completely.

Medicaid regulations at 42 CFR 440, subpart A, specify that FFP is available in expenditures under
the State plan for the medical care and services defined in the subpart. Since the regulations make
it clear that the services must first be provided or furnished, FFP claimed for advances paid by the
State is unallowable, and will be considered an overpayment subject to recovery by the Secretary
pursuant to Section 1903 (d)(2) of the act.
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2490.1  Nonexpendable Personal Property

A.

LEGAL BACKGROUND AND AUTHORITY

Section 1102 of the Social Security Act 42 CFR 433.35

B.
1.

DEFINITIONS

Acquisition cost The net amount expended by the State agency for the property (excluding
inteéeat)_ plus, in the case of property acquired with a trade-in, the book value of the property
traded in.

Book value- The acquisition cost of the property less the amount depreciated through the
date oftrade-in. (If the Statelaimed FFP irthe acquisition cost when it acquired the
property, the book value is zero.)

Depreciation expense That portion othe acquisition cost assignable to a particular time
period of the estimated useful service life of the property.

Nonexpendable personal propertffangible property of any kind, except real property, that
has a useful life of more than one year and an acquisition cost of $300 or more per unit.

AVAILABILITY OF FFP

FFP may be claimed in full for nonexpendable personal property costing less thaif $5000
the property is charged to a direct cost center and the State agency has title to the property.

FFP may be claimed only for the depreciation expense or an annual use allowance of 6 2/3
percent of acquisition cost during the period the property is used in the Medicaid program, for
nonexpewdable personal propertyosting moreghan $5,000and charged to a direct cost
center.

FFP may be claimed only for the depreciation expense or an annual use allowance of 6 2/3
percent of acquisition cost during the period the property is used in the Medicaid program, for
nonexpendble personal property charged to indirect cost centgrealsunder the cost
allocation plan.

A combination of the depreciation/use allowance methods may not be used in connection with
any specific asset or any class of assets. The method chosen must be consistently applied for
any specific asset or class of assets.
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5.  When an item of nonexpendable persqraperty has beefully depreciated, no further
charges may be made to the Medicaid program.

D. COST CALCULATION EXAMPLES

E_xamﬁle 1- The State agency purchased a word processing machine in 1977 for $4,900.
Since the acquisition cost Is less than $5,000, the State agency expenses the word processing
machine and the State agency claims and receives FFP.

In 1979 the State agency purchasesgoad processing machine withpairchase price of
$5,500. TheState agency aldpades in the 197Word processing machirend receives
$2,000 trade-in value. The acquisition cost of the 1979 word processing machine is $3,500
($5,500 -$2,000). There is no book value for the @it processing machine as it was
expensed and FR&taimed in full at the time of purchase. Since the acquisition cost of the
1979 word processing machine is $3,500 the word processing machine may be expensed.

Example 2- The State agency purchases a word processing machine in 1977 for $5,400.
Since the acquisition cost Is in excess of $5,000 the word processing machine is capitalized.
The State agency chooses to depreciatevtird proceesing machinesing straight-line
depreciation. The word processing machine has a useful service life of 9 years. Each year
the State agency may claim FFP for the $600 ($5,400 divided by 9) depreciation expense.

In 1979 the State agency purchasesoad processing machine withpairchase price of
$5,700. TheState agency aldpmades in the 197Word processing machirand receives
$3,000 trade-in value. The acquisition cost of the 1979 word processing machine is $6,900
g$5,700 - $3,000 $4,200). The book value of the 1977 word processing machine is $4,200,

5,400 - ($600 x 2). Since thequisition cost of the 1979 word processing machine is $6,900
the word processing machine must be capitalized.

E. DISTRIBUTION OF COSTS

1. Itemsof noneerndabIe_ personal property may be acquired by the State agency and be used
exclusively for the benefit of the Medicaid program or they may be acquired and be used for
the benetit of several Federal programs, including Medicaid.

2. The fullacquisition cost or the depreciation expense or use allowance (see section 2490.1C.1.
and 2. above) for those items of nonexpendable personal property utilized solely in the
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Medicaid program, may be directly charged to Medicaid and reimbursed at the 50 percent FFP rate
for administrative costs.

Example 1- The State agency purchases a programmable calctilatevill be used to
determineMedicaid eligibility for varying income levels. The acquisition cost of the
calculator is $4,000Since thiscalculator is to be used exclusively the benefit of the
Medicaid pro&gram and the acquisition cost is $4,000 (see section 2490.1C.1. above), the State
agency can directly charge the total $4,000 to Medicaid. At the 50 percent FFP rate the State
agency would be reimbursed $2,000.

Example 2- The State agency purchaske same calculator as tine example above,
however, the acquisition cost is $6,000. The State agency elects (see section 2490.1C.2.
above? todepreciate the calculatarsingthe straight-line method of depreciation, over a
useful life of Syears. For each of the 5 years that the calculator is used exclusively for the
benefit of theMedicaid programhe State agenayay directly chargéhe $1,200 ($6,000

divided by 5) depreciation expense to Medicaid. At the 50 percent FFP rate the State agency
would be reimbursed 8600.

3. The depreciation expense or use allowance (see section 2490.1C.3 above) for those items of
nonexyendable personal Eroperty which only indirectly benefit the Medicaid program, must
be charged to Medicaid through the State agency cost allocating plan. The State agency will
be reimbursed at the 50 percent FFP rate for that portion of the depreciation expense or use
allowance allocable to Medicaid.

Example- The State agenc%/] purchases an electric typewriter that will be used by the State
agency Personnel Departmemhis department is engaged in duties that benefit all programs,
including Medicaid, administered by the State agency. The acquisition cost of the typewriter
is $500. The Sta@gency elects (see section 2490.1C.3. above) to depreciate the typewriter,
usingthe straight-line method of deﬁreciation, over a useful life of 5 years. For each of the
years, up to the maximum 5 years, that the typewriter is in use, the State agency may include
the $100 ($500 divided by 5) depreciation expensts imdirect cost pool or center. This
depreciation expenseould then be allocated to the Medicaid program in accordance with
the cost allocation plan. In this instance, if the Medicaid program was allocated $40 of the
$100 depreiation expense the State agency would be reimbursed $20 at the 50 percent FFP
rate.
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Refer to OASC-10, A Guide for Staéed Local Governmem%encies - Cost Principles and
Procedures for Establishing Cost Allocation Plans and Indirect Cost Rates for Grants and Contracts
with the Federal Governmeribr the specific development and use of cost allocation plans.

F. Standards for Nonexpendable Personal Propétitynexpendable personal property
which you acquire wholly or in part with HHS funds, is subject to the propertg management and
accountability and procurement standards of 45 CFR Part 74. Nonexpendable personal property
for which you claim FFP in depreciation or a use allowance is not subject to the requirements of
45 CFR Parf74. You may use your own property management standards and procurement
regulations which reflect applicable State laws and rules.

2493. CLAIMING FFP FOR PROVIDER PAYMENTS FOR STATE TAXES

A.  Legal Backgroundnd Authority--The availability of FFP in Medicaid reimbursement
to providers, including hospitals and nursing homes for various fees and taxes, imposed by either
State or local overnment_aggncies, is governed by the provisions at 81903(a) of the Act. Section
1903(a) specifies that FFP is a&ble in expendituremade by a State for medical assistance under
the State's reimbursement plan.

In determining the total amount legitimately expended under the State plan, you may not include
payments made to a provider for those taxbih are either noimposed on all businesses or
other entities in the State or for which the Medicaid recipient would pay the tax to the provider.

B. Availability of FFP--

1. Taxes of General ApplicabilistfWhere a tax is not restricted to medical providers
of care orservices and is applied to &fipes of businesses (e.g., taxes on real property, general
excise taxes, or taxes for workers' compensation funds) payment by the State to providers which
recognized such a tax would be an allowable expenditure for FFP purposes.

However, where the tax has been specifically imposed only on medical care and/or services, (e.g.,
taxes on health capoviders'net revenues, user feassessed on a per bed, or admission

basis, or licensing fees) you will not be considered as having incurred an expense and, therefore,
FFP will not be available in expenditures related to that type of tax.

2. Taxes Paid by ProvidersaNhen the tax igaid bythe provider, the tax is

allowable for FFP purposes (subject to B.1). However, wieréaxwould be paid for by the
Medicaid recipient, e.g., sales taxes paid by the patient, FFP will not be available.
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